COMMUNITY GROUP SAVES BUSH IN PLANNING AND ENVIRONMENT COURT 
Wingate Properties P/L & Anor v. Brisbane City Council & Ors [2001] QPE 005, 2 February 2001, Brisbane, Brabazon QC, DCJ
By Rob Stevenson

A small community group has won a court appeal against Brisbane City Council and Queensland Cement Ltd in the Planning & Environment Court at Brisbane.  Central to the decision was a confirmation by the court that planning authorities should not engage in "trading" of approvals because of factors outside planning considerations, even if those factors seem desirable in the public interest.  The BCC had allowed residential development on a bushland ridge in return for the provision of a public park on former industrial land.  The court found that, although this was done with the best intentions for the community, residential development on the ridge was not allowed under the applicable planning schemes.

Facts

A small community group called "Save Our Riverfront Bushland" (SORB) based in Brisbane's western suburbs appealed against the BCC's approval of residential development on a scenic bushland ridge overlooking the Brisbane River at Seventeen Mile Rocks.  The BCC's approval was part of a package for development of about 160 hectares of land owned by Queensland Cement Ltd which included provision for a significant riverside park.  However, SORB was concerned about the loss of a significant bushland feature consisting of the ridge and the slope behind it.  The hearing of the appeal took place over seven days in October and November 2000.  Complicating the matter was the fact that the new Brisbane City Plan came into force during the course of the hearing.  This meant that the judge had to consider not only the old Town Plan but also the new City Plan in making his decision.

Findings 
Undisturbed ridgeline

The judge said that the ridge was the only relatively undisturbed ridgeline close to the Brisbane River left near Brisbane city and the last one in the Centenary suburbs area.  He noted it was a relatively large area and while the visual catchment was mainly a local one, it was likely to become more important.  Whilst the judge noted that development of the southern slope would have a considerable impact on the wildlife and vegetation of that area, the need for more residential development could not be ignored and the southern slope was not as visually significant as the ridgeline.  

Development would result in significant change

He accordingly considered his real task to be to assess the impact of the 17 houses proposed to be sited on or close to the ridgeline.  In this regard, he considered the evidence of SORB's expert witnesses on visual amenity and landscape architecture to be generally preferred.  He came to the conclusion that 17 houses and their gardens would very probably result in a quite noticeable change to the visual quality of the ridgeline.  The judge did not consider ecological issues to be a decisive factor although to be kept in mind when the whole impact of the approval is considered.  He also thought the ridgeline had significant recreational values.  

Development not allowed under old Town Plan

The judge said that it was apparent from the planning instruments applying to the land before the new City Plan came into force that the land was subject to environmental or scenic constraints.  The cumulative impact of the Town Plan's provisions meant that the approval would not have been allowed if it had been considered solely under the pre-existing provisions.  

Proposal influenced new City Plan

He also said that it was apparent the QCL Master Plan had been the impetus for some of the particular provisions now appearing in the City Plan.  The express constraints which previously applied under the Town Plan were removed in the City Plan.  The land potentially available for residential development had been enlarged to include the ridgeline.

The judge held that it would be inappropriate for him to reach any conclusion about whether such changes were made for an impermissible purpose.  He thought that the evidence did not, in any event, support such a finding although it was undeniable that there was a link between the proposals for the subject development and the final form of the City Plan.

Development not allowed under City Plan

The judge said that the City Plan did not provide for an automatic acceptance of this proposal.  He took into account one of the basic aims of the strategic plan  under the new City Plan which was to preserve forested foothills and ridge tops.  He considered the evidence as a whole showed that this ridge should be given that protection.  He did not consider the proposal would have observed the strategic aim of looking at the long term, ensuring the green space needs of future generations and providing a balance for growth nor would it result in preservation of the ridgeline's flora and fauna.  He considered the constraints to be environmental, scenic and recreational.  The judge also commented that the aspirations of the City Plan were unlikely to be realised if undue emphasis was placed on an inappropriate belief that an owner of land can continue to deny the public access to it.

"Deal" not acceptable

The judge said that he had been asked to take into account the plans for the whole of the Riverside Precinct.  It had been suggested to him that any negative aspects could be overlooked when balanced against the benefits of the overall development.  He said that the evidence indicated a deal had been done with QCL in the belief that it resulted in a good outcome for the city.  However, it was not something that was permitted by the City Plan and the town planners (except for SORB's planner) had allowed their enthusiasm for the overall result to overcome the need to give effect to the City Plan provisions.  He said that it was inappropriate for a planning authority to trade an approval because of factors extraneous to planning considerations.   Accordingly, the development approval was not acceptable to the judge.

Implications
On a legal level, the decision is heartening for its confirmation that courts will not allow approvals which are the result of "deals" between councils and developers, where they do not meet the requirements of the local planning schemes.  However, on a practical level, the decision  acknowledges, and communities should be aware of, the significant "behind the scenes" negotiations which frequently occur between councils and developers in working up projects.  These negotiations are quite acceptable, even where they lead to changes in the planning scheme itself.    Perhaps most importantly, the decision demonstrates that small groups are capable of winning in court, where there are good prospects, a commitment to the case and some legal assistance. 

Barrister Stephen Keliher appeared for SORB instructed by EDO(Qld).  Brian Feeney (town planner),  Raquel Bita (visual amenity expert), Shealagh Savage (landscape architect) and Chris Wiley (ecologist) gave expert evidence for SORB. 

